DATE | SSUED: May 26, 1998
Case No: 97-ERA-47

In the Matter of
JAVES SCHAEFER
Conpl ai nant,
V.
ARCTI C SLOPE | NSPECTI ON SERVI CES, | NC. ,

Respondent .

RECOMVENDED DECI SI ON AND ORDER

This case arises under the Energy Reorgani zation Act of 1974
(ERA), as anended, 42 U. S.C. 8 5851. The parties, on May 12,
1998, submtted a Joint Mdtion seeking approval of the settl enent
agreenment and di smssal of the conplaint. Attached to the notion
is a settlenent and rel ease agreenent which is signed by counsel
for both parties, as well as the conpl ai nant.

Thi s Recommended Deci sion and Order will constitute the
final order of the Secretary of Labor unless appealed to the
Adm ni strative Review Board. Procedures for the Handling of
Di scrim nation Conplaints Under Federal Enpl oyee Protection
Statutes, 63 Fed. Reg. 6614, 6620 (February 9, 1998)(to be
codified at 29 CF.R 8 24.7). Therefore, it is my responsibil-
ity to determ ne whether the terns of the settlenent agreenent
are a fair, adequate and reasonable settlenment of the conpl aint.
See 29 CF.R 8 24.6; Macktal v. Secretary of Labor, 923 F.2d
1150, 1153-54 (5'" Cir. 1991); Thonpson v. U S. Dep’t. of Labor,
885 F.2d 551, 556 (9'" Cir. 1989); Fuchko and Yunker v. Georgia
Power Co., Case Nos. 89-ERA-9, 89-ERA-10, Sec. Order, March 23,
1989, slip op. at 1-2.

My review of the settlenent and rel ease agreenent |eads ne
to conclude that it may enconpass the settlenment of matters under
| aws other than the ERA. See Settlenent and Rel ease Agreenent 1Y
9 and 10. As explained by the Adm nistrative Review Board in
Poul os v. Anbassador Fuel Co. Inc., Case No. 86-CAA-1, Sec.

Order, Nov. 2, 1987, slip op. at 2:



[ The Secretary’ s] authority over settlenent agreenents
is limted to such statutes as are within [the Secre-
tary’'s] jurisdiction and is defined by the applicable
statute. See Aurich v. Consolidated Edi son Co. of New
York, Inc., Case No. [86-] CAA-2, Secretary's Order
Approving Settlenment, issued July 29, 1987; Chase v.
Bunconbe County, N. C., Case No. 85-SWD-4, Secretary’'s
Order on Remand, issued Novenmber 3, 1986.

| have therefore Iimted ny review of the agreenent to determ ne
whether the terns are a fair, adequate and reasonabl e settl enent
of conplainant’s allegations that the respondent violated the ERA
and ot her Federal enployee protection statutes under my jurisdic-
tion.

Paragraph 6 of the Settlenment and Rel ease Agreenent essen-
tially provides that the terns of the agreement shall be kept
confidential, except as required by subpoena, court order or
agreenent by the parties. Mreover, the parties acknow edge in
par agraph 7 of the agreenment that the settlenent agreenment wll
becone part of the administrative record before the Secretary of
Labor and that they agree to request the Secretary to treat this
settl enent agreenment pursuant to 29 CF.R 8 70.26. That regul a-
tory section pertains to predisclosure notification to submtters
of confidential commercial information.

The Admi nistrative Review Board has held in a nunber of
proceedi ngs with respect to the confidentiality provisions and
settl enent agreenents that the Freedom of Information Act, 5
U S.C 8 552 (1988) (FOA) “requires agencies to disclose re-
guest ed docunents unless they are exenpt from di scl osure
. . . .7 Coffman v. Alyeska Pipeline Services Co. and Arctic
Sl ope I nspection Services, ARB Case No. 96-141, Final Order
Approving Settlenment Agreenent and Di sm ssing Conplaint, June 24,
1996, slip op. at 2-3; see also Plumee v. Al yeska Pipeline
Services Co., Case Nos. 92-TSC-7, 10; 92-WC-6, 7, 8, 10, Secre-
tary Final Oder Approving Settlenents and D sm ssing Cases wth
Prejudice, Aug. 6, 1993, slip op. at 6; Davis v. Valley View
Ferry Authority, Case No. 93-WPC-1, Secretary Final O-der Approv-
ing Settlenment and Di sm ssing Conplaint, Jun. 28, 1993, slip op.
at 2 n.1 (parties’ subm ssions beconme part of record and are
subject to the FOA); Ratliff v. Airco Gases, Case No. 93-STA-5,
Secretary Final Oder Approving Settlenent and D sm ssing Com
plaint wth Prejudice, Jun. 25, 1993, slip op. at 2. As ex-
pl ai ned by the Admi nistrative Review Board in Paine v. Saybolt,
Inc., ARB Case No. 97-136, Final Order Approving Settlenent and
D sm ssing Conplaint, Sept. 5, 1997, slip op. at 2:

The records in this case are agency records which
nmust be made avail able for public inspection and copy-
ing under the FOA. In the event a request for inspec-
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tion and copying of the record in this case is nade by
a nmenber of the public, that request nust be responded
to as provided in the FOA |If an exenption is appli-
cable to the record in this case or any specific docu-
ment in it, the Departnment of Labor woul d determ ne at
the tine a request is made whether to exercise its

di scretion to claimthe exenption and wi thhold the
docunent. If no exenption were applicable, the docu-
ment woul d have to be disclosed. Since no FO A request
has been nade, it would be premature to determ ne

whet her any of the exenptions in the FO A woul d be
appl i cabl e and whet her the Departnent of Labor would
exercise its authority to claimsuch exenption and

wi t hhol d the requested information. It would al so be
i nappropriate to decide such questions in this proceed-
i ng.

Depart ment of Labor regul ations provide specific
procedures for responding to FO A requests, for appeals
by requesters fromdenials of such requests, and for
protecting the interests of submitters of confidential
comercial information. See 29 CF.R Part 70 (1995).
[endnote omtted.]

I therefore recomrend approval of the Settlenent and Rel ease
Agreenment with the understanding the Departnent of Labor wll
address the parties’ request under 29 CF. R 8 70.26, in the
event a Freedom of Information Request is filed.

The Adm nistrative Review Board requires that all parties
seeki ng approval of a settlenent agreenment arising under ERA
provi de the settl enent docunentation for any other alleged claim
arising fromthe same factual circunstances formng the basis of
the federal claimor to certify that no other settlenent agree-
ments were entered into by the parties. Biddy v. Ayl eska Pipe-
line Service Co., ARB Case Nos. 96-109, 97-1015, Final Order
Approving Settlenment and Di sm ssing Conplaint, Dec. 3, 1996, slip
op. at 3. Therefore, the parties have acknow edged that the
Settl ement Agreenent and Rel ease constitutes the only agreenent
between the parties. Settlenment Agreenent and Rel ease, | 15.
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I find that the Settlenent Agreenment and Release is a fair,
adequat e and reasonabl e settlenent of the conplaint involved in
this proceeding. Therefore, IT |S HEREBY RECOMVENDED t hat the
Joint Modtion to Approve Settl enent Agreenent and for Order of
Dismissal, together with the settlenent and rel ease agreenent, be
gr ant ed.

DONALD W MOSSER
Adm ni strative Law Judge

NOTI CE:  This Recomrended Decision and Order will automatically
becone the final order of the Secretary unless, pursuant to 29
CFR 8 24.8, a petition for reviewis tinmely filed with the
Adm ni strative Review Board, United States Departnment of Labor,
Room S-4309, Frances Perkins Building, 200 Constitution Avenue,
N. W, Washington, D.C. 20210. Such a petition for review nust be
received by the Adm nistrative Review Board within ten business
days of the date of this Recommended Decision and Order, and
shall be served on all parties and on the Chief Adm nistrative
Law Judge. See 29 C F.R 88 24.8 and 24.9, as anended by 63 Fed.
Reg. 6614 (1998).



